
   
Open Report on behalf of Keith Ireland, Chief Executive 

 

Report to: 
Definitive Map and Statement of Public Rights of Way Sub-
Committee 

Date: 29 October 2018 

Subject: 
Appeal against the prioritisation of DMMO 399 – Mablethorpe 
and Sutton – Claimed bridleway and footpath between the 
ends of two sections of Marian Avenue 

Decision 
Reference: 

  Key 
decision? 

No   

Summary:  

An appeal against the prioritisation of DMMO 399 – Mablethorpe and Sutton – 
Claimed bridleway and footpath between the ends of two sections of Marian 
Avenue  

 

Recommendation(s): 

That consideration is given to the appeal to upgrade the priority of the 
modification order cases. 
 

 
1. Background 
 

As Surveying Authority the County Council has a statutory duty to keep under 
continuous review the Definitive Rights of Way Map and Statement for Lincolnshire 
and to make orders to take account of events requiring the map to be modified. 
This is carried out by the processing of Definitive Map Modification Orders 
(DMMOs) which are either applied for by the public or initiated by the Authority on 
the discovery of evidence. 
 
Highways & Traffic Guidance Note HAT33/3/11 sets out that such cases will be 
dealt with in order of receipt/initiation unless one or more of the eight “exception 
criteria” apply. 
 
The criteria are as follows: 
 

1. Where there is sustained aggression, hostility and ill feeling within a 
community that is causing severe disruption to the life of that community, 
and that in processing the case early there is a strong likelihood that this 
will reduce. 

 
2. Where there is a significant threat to the route, likely to cause a 

permanent obstruction (e.g. a building, but not, for example, a locked gate 
or residential fencing). 
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3. Where there is, or has been, a finding of maladministration by the Local 
Government Ombudsman on a particular case and that in processing the 
case the County Council will discharge its duty to the Ombudsman’s 
decision. 

 
4. Where legal proceedings against the County Council are instigated or are 

likely to be instigated and it is possible that the Authority has a liability. 
 
5. Where there is a risk to children on County Council owned property and 

land or where the claimed route would provide for a safer alternative route 
to a school, play area or other amenity for children. 

 
6. Where there is a significant financial saving to the County Council (and 

therefore taxpayers) through the processing of an Order. 
 
7. Where a new application is received that relies on evidence of a case 

already received or, if the new application forms part of or is adjoining to 
an existing claim, the new claim will be dealt with at the same time as the 
older application. 

 
8. Where the route will significantly assist in achieving a Countryside and 

Rights of Way Improvement Plan Objective or Statement of Action. 
 
The Parish Council as applicants for the modification order have appealed against 
the current priority of DMMO 399 being an application to add a claimed bridleway 
and footpath between the ends of two sections of Marian Avenue 
Appendix A is a brief case synopsis including the reasons for the appeal. 
 

2. Conclusion 
 
That the applicant has made a valid appeal against the current prioritisation of the 
case which requires consideration by this sub-committee. 
 

3. Consultation 

 
a)  Scrutiny Comments 

  This has not been considered by a scrutiny committee. 

b)  Executive Councillor Comments 

  N/A 

c)  Local Member Comments 

  This has been emailed to the Local Member. 

d)  Policy Proofing Actions Required 

 n/a 
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4. Appendices 

 

These are listed below and attached at the back of the report 

Appendix A Case Synopsis - Claimed bridleway and footpath between the two 
culs de sac of Marian Avenue, Mablethorpe 

Appendix B Planning Application Plan  

Appendix C Emails for Appeal 

Appendix D Priority List of Cases 

 
 

5. Background papers 
 

The following background papers as defined in the Local Government Act 1972 
were relied upon in the writing of this report. 
 

Highways & Traffic Guidance Note 33 – Prioritisation of Definitive Map Modification 
Orders - HAT 33/3/11 

 

This report was written by Chris Miller, who can be contacted on 01522 782070 
or chris.miller@lincolnshire.gov.uk .
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Appendix A – Case Synopsis - DMMO 399 – Mablethorpe and Sutton – Claimed 
bridleway and footpath between the ends of two sections of Marian Avenue 

 
Wildlife & Countryside Act 1981, Section 53 
Definitive Map Modification Order 
 
LUDBOROUGH – CLAIMED FOOTPATH ALONG A TRACK RUNNING TO AND 
FROM PUBLIC FOOTPATH NO. 107 
 

1. Application 
 

A valid application under the Wildlife & Countryside Act 1981, section 53(5) from 
Ludborough Parish Council has been received by Lincolnshire County Council and 
is dated 18th September 2014. 

 
2. Location Plan of Route 
 

See figure 1 below.  
 

3. Background 
 

Mr Flanagan made an application to the County Council in November 2017 
seeking the addition to the Definitive Map and Statement of a bridleway and 
footpath.  The alleged bridleway runs directly between the two ends of Marian 
Avenue, and the alleged footpath runs in a loop over adjacent waste ground 
starting and ending at different locations on the alleged bridleway (see attached the 
copy of the plan which accompanied the application).  The application is mainly 
supported by evidence forms completed by people who claim to have used the 
routes applied for: a total of 23 user evidence forms have been submitted to date.  
It was made follow the alleged posting of notices and erection of 2 metre high 
tubular steel fencing panels which blocked access to either end of the bridleway 
applied for.  The application is currently ranked 152 out of 152 applications/cases. 
 

4. Planning Matter 
 

(East Lindsey District Council planning reference N/110/01551/18)  
 
An application was made to the Planning Authority for the area, East Lindsey 
District Council, in August 2018.  It seeks planning permission for the erection of 
several holiday dwellings on the land subject to Mr Flanagan's Modification Order 
Application.  The proposed development does not appear to affect the alleged 
bridleway, but several dwellings proposed to be erected are in the location of the 
alleged footpath.  The Planning Authority are currently seeking the views of the 
statutory undertakers and any parties affected or interested in the proposed 
developed, but no decision has been made on whether to grant outline or full 
planning permission for the scheme. For Plan see Appendix B 

 
5. Current Priority & Original Officer Assessment 
 

Following receipt of the applications officer opinion was that none of the exception 
criteria applied to the application. The case is currently ordered at number 152 of 
152 outstanding cases (as at 18/10/2018) 

Page 4



Appendix A – Case Synopsis - DMMO 399 – Mablethorpe and Sutton – Claimed 
bridleway and footpath between the ends of two sections of Marian Avenue 

 
6. Appeal 
 

An appeal has been received from the wishing to pursue a change of priority 
relying on Criteria 1 & 2 (Appendix C) 
 
1) Where there is sustained aggression, hostility and ill feeling within a community 
that is causing severe disruption to the life of that community, and that in 
processing the case early there is a strong likelihood that this will reduce. 
 
2) Where there is a significant threat to the route, likely to cause a permanent 
obstruction (e.g. a building, but not, for example, a locked gate or residential 
fencing). 

 
The initial appeal email of 1 October 2018 outlines that the planning permission 
being sought would impact on the footpath section of the claim and that this 
cannot be accommodated within the site layout for the development and as a 
consequence there is no opportunity to divert or otherwise exercise this claimed 
right. 
 
The second email of 7 October 20198 indicates that, following the blocking of 
the route by the occupier with Heras fencing and large tree trunks, there has 
been a significant increase of hostility and disruption in the community. The 
appellant also indicates that they intend to serve notice on the County Council 
for the removal of the obstructions from the alleged right of way (Highways Act 
1980 s.130A). The County Council has declined to act further in this regard as 
the route is subject to "serious dispute"  as per Highways Act 1980 s.130B 
(5)(a) and R v Lancashire CC ex parte Guyer [1980] 
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Appendix A – Case Synopsis - DMMO 399 – Mablethorpe and Sutton – Claimed 
bridleway and footpath between the ends of two sections of Marian Avenue 

 
 

Fig.1. – Location mapping 
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Appendix B – Planning 
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Appendix C – Appeal notifications 
 

1 October 2018 
 
Following a meeting today with the ELDC Planning Case Officer, I am informed 
that the agent / applicant for the development has rejected the suggestion that it is 
possible to include a 1m wide route following the north and west boundaries of the 
land and along a new access spur road that would have resolved this part of the 
DMMO application in relation to the path.  I and supporting witnesses would have 
been happy to accept such a modification to the route.  It is stated that the 
development, if approved, will proceed as planned and any DMMO will be 
responded to by applying for a modification to the route.  Aside from costs that the 
developer will incur in pursuing this there will likely be cost implications for the 
County Council.  More importantly the level of hostility and ill-feeling within the 
community is rising,  Both of these are additional factors in giving higher priority to 
the DMMO application. 
 

 
 
7 October 2018 
 
After sending this email I am going to forward a Notice issued to LCC Highways 
under the Highways Act 1980, Section 130A(1) as inserted from the Countryside 
and Rights of Way Act 2000, Section 130A.  It is important that you are aware of 
this as evidence of the growing hostility and ill-feeling being generated by the 
actions of the land owner.  I have also been made aware of an altercation this 
afternoon between the landowner and a resident on the south side of Marian 
Avenue. 
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Appendix D – Priority List of Cases 
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